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SYLLABUSBY THE COURT

1. “In determining whether to entertain and issueewthit of prohibition
for cases not involving an absence of jurisdichahonly where it is claimed that the lower
tribunal exceeded its legitimate powers, this Catliexamine five factors: (1) whether the
party seeking the writ has no other adequate meaich, as direct appeal, to obtain the
desired relief; (2) whether the petitioner will dd@maged or prejudiced in a way that is not
correctable on appeal; (3) whether the lower trddsrorder is clearly erroneous as a matter
of law; (4) whether the lower tribunal’s order is@ft repeated error or manifests persistent
disregard for either procedural or substantive &va (5) whether the lower tribunal’s order
raises new and important problems or issues ofoafivst impression. These factors are
general guidelines that serve as a useful stamiomt for determining whether a
discretionary writ of prohibition should issue. tWdugh all five factors need not be
satisfied, it is clear that the third factor, tixéséence of clear error as a matter of law, should
be given substantial weight.” Syl. pt.Sateexrel. Hoover v. Berger, 199 W. Va. 12, 483
S.E.2d 12 (1996).

2. “A stay of proceedings in a suit provided by V4. Code § 56-6-10
(1923)], rests in the sound discretion of the coliia warrant the stay it must be essential
to justice, and it must be that the judgment ofréedy the other court will have legal
operation and effect in the suitin which the stasked, and settle the matter of controversy

init.” Syl. pt. 4,Dunfee v. Childs, 59 W. Va. 225, 53 S.E. 209 (1906).



3. “A writ of prohibition will not issue to preverd simple abuse of
discretion by a trial court. It will only issue wte the trial court has no jurisdiction or
having such jurisdiction exceeds its legitimate posvW. Va. Code 53-1-1." Syl. pt. 2,

Sate ex rel. Peacher v. Sencindiver, 160 W. Va. 314, 233 S.E.2d 425 (1977).



PER CURIAM:

Petitioner Julie Massanopoli Piper, Administratixhe Estate of William Lee
Piper, asks this Court for a writ of prohibition poevent the Circuit Court of Jefferson
County from enforcing its denial of a stay of thearlying wrongful death action pending
final resolution on appeal of a declaratory judgtenolving insurance coverage against

State Farm Fire & Casualty Company. For the reattat follow, this Court denies the writ.

FACTS

In October 2007, Kyle Hoffman, Jr. was a passemgan automobile driven
by William Piper when the automobile was involvadan accident resulting in the deaths

of Mr. Hoffman and Mr. Piper.

In October 2009, Robin Skinner Prinz, as Admintsixaf the Estate of Kyle
Hoffman, Jr., the plaintiff below and respondenehe filed a complaint in the Circuit Court
of Jefferson County which contained four countsleRant to the instant case, count one of
the complaint asserts a wrongful death claim agaihdie Massanopoli Piper, as

Administratrix of the Estate of William Piper, tdefendant and petitioner herein, and count



four asserts a declaratory judgment claim agaiteteS-arm Fire & Casualty Company
(hereinafter “State Farm”). According to the comipt, William Piper's grandfather
maintained a personal liability umbrella policyabgh State Farm which provided coverage

to William Piper as a relative whose primary resckwas his grandfather’s household.

The parties filed a joint motion to bifurcate theowgful death and declaratory
judgment actions and moved for a stay of the wrohdgath claim pending a full and final
resolution of Respondent Prinz’s declaratory judginaetion against State Farm. In July
2010, the circuit court granted the motions to tifite and to stay the wrongful death action

pending resolution of the declaratory judgmentaacti

The circuit court conducted a jury trial on the ldeatory judgment action in
June 2011, in which the jury found that the Staarumbrella policy provides liability
coverage for the allegedly negligent actions oflifih Piper in the death of Kyle Hoffman,

Jr.

The circuit court subsequently entered a schedwrdgr, to which none of
the parties objected, providing a trial date ofu#ag 17, 2012, for the wrongful death action.
State Farm thereafter filed a notice of appeahefdeclaratory judgment with this Court.

The petitioner then filed a motion for a stay @& wrongful death action pending this Court’s



resolution of State Farm’s appeal. RespondemizRypposed the motion for a stay. On
October 31, 2011, the circuit court denied thetjpeier's motion to stay the wrongful death
action and found as follows:

2. Defendant has offered no authority — statutorgcedential

or otherwise — supporting her claim that such g istaroper.

3. The outcome of the declaratory judgment coveeagjon has

no bearing on the issues at bar in the tort action.

4. Staying the tort action pending resolutionhef tleclaratory

judgment action runs counter to the interests dficjal

economy, as it would unnecessarily delay resolutictme tort

action.

5. Moreover, staying the tort action has the pidérto

prejudice the Plaintiffs and to impede the poténfiar
settlement of the declaratory judgment coveragerct

On November 29, 2011, the petitioner presentedhito @ourt her petition
praying for a writ of prohibition to be directed agst the circuit court to prohibit
enforcement of its order denying the stay. By oafelanuary 12, 2012, this Court issued

a show cause rule against the respondents reterhafdre this Court on February 8, 2012.

STANDARD OF REVIEW

The petitioner comes before this Court prayingaavrit of prohibition. In

doing so, the petitioner does not assert an abs®naasdiction but rather that the circuit



court exceeded its legitimate powers in denyinghhetion for a stay of the wrongful death
action pending this Court’s resolution of Staterffarappeal. Our law is well established
that

[iln determining whether to entertain and issue wWré& of
prohibition for cases not involving an absenceaiasgiction but
only where it is claimed that the lower tribunakcegded its
legitimate powers, this Court will examine five fas: (1)
whether the party seeking the writ has no othegaale means,
such as direct appeal, to obtain the desired ré¢lgvhether the
petitioner will be damaged or prejudiced in a wWagttis not
correctable on appeal; (3) whether the lower trédgrorder is
clearly erroneous as a matter of law; (4) whether lower
tribunal’s order is an oft repeated error or mastgeersistent
disregard for either procedural or substantive lawd (5)
whether the lower tribunal’s order raises new ang@drtant
problems or issues of law of first impression. Jééactors are
general guidelines that serve as a useful stagimigt for
determining whether a discretionary writ of protigm should
issue. Although all five factors need not be &k it is clear
that the third factor, the existence of clear ea®@ matter of
law, should be given substantial weight.

Syl. pt. 4,Sate ex rel. Hoover v. Berger, 199 W. Va. 12, 483 S.E.2d 12 (1996). With this

standard to guide us, we will now consider theadsefore us.

DISCUSSION

The sole issue in this case is whether prohibligsto prevent the circuit court

from enforcing its order that denied the petitiomenotion for a stay of the wrongful death
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action while State Farm’s appeal of the declarauaigment action is pending before this
Court. Upon our consideration of the governing,lave deny the requested writ of
prohibition. Atthe joint request of the parti#g circuit court bifurcated the wrongful death
and declaratory judgment actions as contemplatéai®ourt’s prior decision iGhristian

v. Szemore, 181 W. Va. 628, 383 S.E.2d 810 (1989). We fhmat the circuit court did not
abuse its discretion by refusing to further staywhongful death proceedings. Because a
writ of prohibition is not available to correct distionary rulings, we deny the extraordinary

relief requested.

To support her request for prohibitory relief, thetitioner relies upon an
observation in th€hristian opinion that states, “[w]here the coverage quesiceparable
from the issues in the underlying tort actionhibsld ordinarily be decided first, as it often
may be dispositive of the personal injury litigatid Christian v. Szemore, 181 W. Va. at
632-33, 383 S.E.2d at 814 (citations omitted). pagtioner then construes this quote as
requiring that the respondent’s declaratory judgnaation must be finally adjudicated
before her wrongful death suit may proceed to trial. ISaaconstruction, though, fails to
appreciate the Court’s pronouncement€hnistian or the circuit court’s adherence thereto

in the underlying proceedings.



In Christian, we considered “whether a plaintiff in a persangiry action may
amend the complaint to add a count for declargtmigment against an insurance carrier to
determine its liability under the defendant’s irsswe policy.” Christian v. Szemore, 181
W. Va. at 629, 383 S.E.2d at 811. We ultimatelyatoded, in Syllabus point 3, that “[a]n
injured plaintiff may bring a declaratory judgmeation against the defendant’s insurance
carrier to determine if there is policy coveragéobe obtaining a judgment against the
defendant in the personal injury action where #fendant’s insurer has denied coverage.”
Christian, 181 W. Va. 628, 383 S.E.2d 810. Furthermoreh&ld that such “[a] declaratory
judgment claim with regard to the defendant’s iasge coverage may be brought in the

original personal injury suit rather than by wayacdeparate action.” Syl. pt.id,

Our decision irfChristiandid not, however, require that a declaratory judgtn
action brought in conjunction with a personal igjaction be litigated to its completion
before the merits of the personal injury actionlddae considered or that such a declaratory
judgment action be bifurcated from the underlyirgsonal injury litigation. Rather, we
recognized that both of these decisions remaininvitine trial court’s sound discretion.
Thus, we acknowledged that, “[g]enerally, the decito entertain a declaratory judgment
action is addressed to the discretion of the taairt.” Christian, 181 W. Va. at 632, 383

S.E.2d at 814 (citation omitted). Likewise, “[t]b&cuit court is clearly authorized to use



. . . discretion with regard to severance for toalseparate declaratory judgment and

negligence counts.1d., 181 W. Va. at 633, 383 S.E.2d at 815.

In the caseub judice, the circuit court exercised its discretion byubdating
the declaratory judgment action from the wrongfelath action and by allowing the
declaratory judgment action to proceed. Moreotha,circuit court stayed the wrongful
death action pending the outcome of the trial efdclaratory judgment action. None of
these decisions of the circuit court evidences lamsa of the circuit court’s discretion.
FurthermoreChristian does not require, as the petitioner suggeststitbaircuit court must
exercise its discretion in a particular mannerhat & bifurcated coverage issue must, in
every instance, be finally resolvbefore the merits of an underlying liability claim may be

addressed.

An additional reason to deny the writ of prohihitisought by the petitioner
Is the fact that denial of the stay below was wmtkine circuit court’s discretion, and
prohibition does not lie to prevent a simple abofsdiscretion by a court. The applicable
law regarding stays of proceedings is found in Vi. C€ode 8§ 56-6-10 (1923), and this
Court’s holdings construing that statute. Accogdio W. Va. Code 8§ 56-6-10:
Whenever it shall be made to appear to any coutg o
the judge thereof in vacation, that a stay of pedaggs in a case

therein pending should be had until the decisiosoohe other
action, suit or proceeding in the same or anotbertc such



court or judge shall make an order staying procegiherein,
upon such terms as may be prescribed in the orBet. no
application for such stay shall be entertaineddoation until
reasonable notice thereof has been served upoapihesite

party.
It has long been the law of this Court with regardV. Va. Code 8 56-6-10, that

[a] stay of proceedings in a suit provided by [VA. \Code § 56-

6-10 (1923)F rests in the sound discretion of the court. To

warrant the stay it must be essential to justiogl, i must be

that the judgment of decree by the other court aaNe legal

operation and effect in the suit in which the sggsked, and

settle the matter of controversy in it.
Syl. pt. 4,Dunfeev. Childs, 59 W. Va. 225, 53 S.E. 209 (1906) (footnote add&dé also
syl. pt. 1,Srother v. Morrison, 100 W. Va. 5, 130 S.E. 255 (1925) ( holding that]Here
it clearly appears that justice will be promotedtaying further proceedings in a cause until
the decision of some other cause pending in the sauanother court, and that such decision
will settle the matter in controversy in the caursehich a stay is asked, such stay should
be granted as provided by section 6 of chapteio1 8t Code”); Syl. pt. 1Starcher v. Gas
Co., 113 W. Va. 397, 168 S.E.2d 383 (1933) (holding thaihenever it appears in a suit
from a pleading or in other satisfactory mannet thare is pending another suit which

affects the subject matter of the second suit)dtier should be stayed for such time and

upon such terms as to the court may seem propele @631, 56-6-10.”). This Court

Syllabus point 4 obunfee v. Childs references section 6, chapter 136, of the West
Virginia Code which was the previous version of anlistantially similar to the code section
now found at W. Va. Code § 56-6-10.



explained irDunfee that the language of W. Va. Code 8§ 56-6-10 “vestgde discretion in

the court, and though it is not an arbitrary digore yet it requires a strong showing of
prejudice to a party to reverse the action of atcau a refusal to make such stay.” 59 W.
Va. at 233, 53 S.E. at 212. Therefore, in theammstase, it was within the sound discretion
of the circuit court whether to grant a stay of gaedings in the wrongful death action

pending final resolution of the declaratory judginaction on appeal.

In addition, this Court held in syllabus point 2 @te ex rel. Peacher v.
Sencindiver, 160 W. Va. 314, 233 S.E.2d 425 (1977), that “[a} wf prohibition will not
iIssue to prevent a simple abuse of discretiontiglecourt. It will only issue where the trial
court has no jurisdiction or having such jurisaiatiexceeds its legitimate powend/Va.
Code, 53-1-1.” In Sencindiver, the question before this Court was whether prabitit
should issue to prevent the trial of a defendatit be had a neurological examination. In
deciding this issue, this Court explained that §whnnot issue prohibition when the action
of the trial court could be attacked as an abushsofetion; and granting continuance has
always been held by us to be discretionary.” 160/4/ at 316, 233 S.E.2d at 426 (citation
omitted). Likewise, in the instant case, becabsedecision whether to grant a stay of
proceedings pending resolution of another casatlsnthe sound discretion of the trial

court and because a writ of prohibition will natug to prevent a simple abuse of discretion



by a trial court, we conclude for this reason dls the writ of prohibition sought by the

petitioner will not issué.

V.

CONCLUSION

For the reasons stated above, this Court deniesrihef prohibition sought
by the petitioner to prevent the Circuit Court effdrson County from enforcing its October
31, 2011, that denied the petitioner's motion &yshe petitioner’'s wrongful death claim
pending final resolution on appeal of a declarajodgment involving insurance coverage
against State Farm Fire & Casualty Company.

Writ denied.

?As indicated above in syllabus point 4dinfee v. Childs, a stay of proceedings in
one case pending the resolution of another casansanted when the stay is essential to
justice, when the judgment in the one case wilhagal effect and operation in the suit in
which the stay is asked, and settle the matteomroversy in it. These factors do not exist
below. The resolution of the declaratory judgmaction will have no legal effect and
operation in the wrongful death action and will settle the matter in controversyinit. The
issue in the declaratory judgment action is whetherState Farm policy provides liability
coverage for the allegedly negligent actions oflifih Piper in the death of Kyle Hoffman.
In contrast, the issues in the wrongful death actice whether William Piper committed
negligence which caused the death of Kyle Hoffndan,
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